8§57 OF THE CAMPAIGN
FINANCE ACT

Perspectives on Enforcement

Christopher M. Thomas, Director of Elections


Presenter
Presentation Notes
Chris – illness.  

MM – supervising atty w/ boe.
 
BOE – responsible for all facets of election administration in MI, but of interest to thiis audience is our disclosure division, which handles reporting for state-level candidates and bqs; and the enforcement side, which handles campaign finance complaints, issues declaratory rulings and interpretive statements regarding our interpretation of the mcfa.  I work on the enforcement side.



Legislative History of the MCFA

The MI Campaign Finance Act (MCFA) was enacted in
1976. At that time, virtually all aspects of campaign
financing and advertising were subject to disclosure.

By the mid-1990s, the use of issue advocacy
communications became more prevalent.

Over the past several years the U.S. Supreme Court has
upheld federal laws that regulate issue ads, but there is
no parallel provision in Michigan law.

Instead, Michigan enacted Public Act 252 of 2013,
which specifically limited disclosure to express
advocacy. In effect, this roped off a growing area of
campaign advertising from public disclosure.
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Presentation Notes
Post-Watergate era.

At that time, campaign finance laws were interpreted as covering ads that included words of express advocacy – or direct appeals for voter actions such as “vote for or against,” “elect or defeat,” “support or oppose.”

Over time, issue ads came into widespread use.  Issue ads omit words of express advocacy and are more subtle – Call Councilman Smith and thank him for encouraging pet adoption or whatever.  

Issue ads grew in popularity in part because issue ads traditionally have not been subject to the same restrictions on sources of contributions, contribution limits, or disclosure as more direct forms of advertising.

Regulators identified this disparity as a problem and on the federal level, enacted laws that required disclosure of “electioneering communications.”

MI has not followed this approach to issue advocacy, and in large part and until very recently, stuck with the express advocacy standard (direct appeals for voter action).  

In 2013, the SOS offered a new proposal aimed at mandating disclosure of issue ads, but the legislature prevented us from moving forward (SB 661 / PA 252 of 2013).



MCL 169.257 (Excerpt)

(1) A public body or a person acting for a public
body shall not use or authorize the use of funds,
personnel, office space, computer hardware or
software, property, stationery, postage, vehicles,
equipment, supplies, or other public resources to make
a contribution or expenditure or provide volunteer
personal services that are excluded from the
definition of contribution under section 4(3)(a) ...
Advance payment or reimbursement to a public body
does not cure a use of public resources otherwise
prohibited by this subsection.
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This is the actual text of §57.

It prohibits a public body or an individual acting on its behalf from using public resources or authorizing the use of public resources for the purpose of making a contribution or expenditure.

This provision was added to the MCFA in 1995. (1995 PA 264).  

In its original form, §57 banned public bodies from making contributions and expenditures, period.  

About a year later, the types of public resources (personnel, property, etc.) and exceptions (a)-(f) were added.

Comments today primarily deal with the enforceable parts of the current law (or the law prior to PA 269).



MCL 169.257 (Excerpt cont.)

This subsection does not apply to any of the following:

(a) The expression of views by an elected or appointed public
official who has policy making responsibilities.

(b) Subjeet-to-subseetion{3};,-the production or dissemination of

factual information concerning issues relevant to the function of the
public body.

* %k ok

(f) An elected or appointed public official or an employee of a
public body who, when not acting for a public body but is on his
or her own personal time, is expressing his or her own personal
views, is expending his or her own personal funds, or is providing
his or her own personal volunteer services.

*Struck out language enjoined by Taylor v Johnson.
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(A) is used by elected/appointed officials with policymaking responsibilities – not front-line staff or clerical employees.

(B) applies to factual information – statements that are capable of verification.  

In (B), the language “Subject to subsection (3)” is shown with a line through it because it was added to the statute by PA 269, which has been enjoined by a federal district court.

(F) is used when a public official or public employee is acting on their own time, paying their own way.

There are three other exceptions not shown here, (c)-(e) that rarely come up in the context of enforcement cases.  They are:  

For newsletters and publications in the ordinary course of publishing, 
For the use of a public facility if all sides have an equal opportunity to use the facility.  
For a publicly owned family dwelling – that rarely come up in the context of enforcement cases.


“Contributions” and “Expenditures’

857 prohibits the use of public resources to make a
“contribution” or “expenditure” — terms that are
tethered to the concept of express advocacy.

Words of express advocacy include terms “such as
‘vote for,” ‘elect,” ‘support,” ‘cast your ballot for,” ‘Smith

for governor,’ ‘vote against,” ‘defeat,” or ‘reject.
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The list of express advocacy words and phrases are sometimes referred to as the magic words.  You’ll notice that the list is not exclusive – it is preceded by “such as,” so that there is a bit of flexibility in the current law to reach equivalent words and phrases.

There are some who believe that as long as they avoid the use of these exact magic words, they’re home free, but that’s not the case.  

As an example, we prevailed in an enforcement /disclosure case where the ad sponsor used equivalent words and phrases, “Say NO to the NO Slate.”

We argued successfully that the directive to voters, “Say NO,” was equivalent to “defeat,” and that the registration and reporting requirements of the Act should apply.


Legislative History of PA 269

The emphasis on limiting the scope of the MCFA to
express advocacy continued until the enactment of Public
Act 269 of 2015%, which was intended to bar the use of
public resources for issue advocacy purposes regarding
local ballot proposals during a 60-day blackout period.

It appears that many legislators were influenced by the
perception that violations by local units of government are
rampant.

However, we have not observed a significant number of
violations involving express advocacy communications on
local ballot issues.

*Enforcement of PA 269 enjoined by Taylor v Johnson.
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PA 269 is the first time MI has enacted legislation attempting to regulate issue advocacy.

It seems that there is a perception that local units of government are frequently engaged in campaigning, and our experience does not bear that out.

Many of the violations we see relate to the improper use of email, phones, office equipment, vehicles, etc.  

There are relatively few enforcement cases that deal with communications by public bodies.



357 Enforcement Generally

Enforcement proceedings are triggered by the filing
of an administrative complaint with the Secretary of
State.

After fact-finding, if we find there is reason to
believe that a violation has occurred, we are required
to attempt to resolve the matter informailly.

Informal resolution can range from a warning letter to
a conciliation agreement and assessment of civil fines.


Presenter
Presentation Notes
How do enforcement cases start?

They start by the filing of a complaint – anyone can file.  Once we receive a complaint, we have a week in which to review it and determine whether it states a violation of the Act or what evidence has been provided to support the allegations made by the complainant.

Assuming the complaint has merit on its face, we proceed to a fact-finding phase that involves contacting the alleged violator and asking them to respond.  Then the complainant has an opportunity to file a rebuttal statement.

After the fact-finding phase ends, we have 45 business days in which to conclude the complaint.  

If informal resolution fails, we have the option of proceeding with an administrative hearing or referring any criminal violations to the AG for enforcement.


Remedies for §57 Violations

A knowing violation of §57 is a misdemeanor. Fines
range up to $1,000 for an individual or the greater of
the following for a public body:

A fine of not more than $20,000.00.

A fine equal to the amount of the improper contribution or
expenditure.

Penalties may also be assessed on a per-violation basis,
up to $1,000 apiece.

Our regulatory interest is in making the taxpayers
whole through repayment of the improper expenditure,
and when circumstances warrant, an additional civil
penalty as a deterrent.
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§57 is a penal statute.  Knowing violations are misdemeanors.  

Two penalty tracks: one for individual violators, one for violations by public bodies.

Individual:  the penal fine is limited to $1,000, but an additional civil fine up to $1,000 per violation may also be assessed.

Public body:  the penal fine is limited to the LARGER of the following - $20,000 or the amount of the illegal contribution/expenditure.  An additional civil fine up to $1,000 per violation may also be assessed.

In the past, the regulatory approach was to avoid injuring the taxpayers twice – i.e., a prior reluctance to assess fines against public bodies.  

Now we require repayment to the public treasury from private funds, plus in appropriate cases, we assess an additional civil fine to be paid from private funds as a deterrent.  



2012 Complaint

We assessed a civil fine equal to the amount of a
school district’s illegal expenditure ($24,000) for a

mass mailing that read,

“[School District] is asking voters to support the
continuation of [School District’s] long-term capital
infrastructure improvement plan by authorizing a bond
proposal on November 6, 2012.”
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Glossy, full color, 8-page mailer.

Mailed to thousands of households in the school district.

The fine included the costs of production, postage, and staff time spent on these tasks.

The school district was repaid from private funds and as a partial off-set to the fine, the district’s law firm provided training and other legal services at no cost to the district.

In terms of §57 complaints, this mailer was unprecedented.  


357 Enforcement Today

Communications that call on voters to take a
specific action:

“As required by law, voters must approve a renewal of
the [millage] every 10 years.”

“Renewal will keep [School District] programs in place.
The [School District] will ask voters to renew the
[millage] on the November ballot.”

“Library Millage Proposal — Vote August 6! For an
additional 58 cents per week (based on average home
value), YOU can save our library for years to come!”
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These are real-world examples.

We did not receive complaints regarding any of these communications, but if we had, we would have commenced an investigation.

All of these use words that are equivalent to words of express advocacy.

None of these are shielded by the expression of views exception (they were not made by an elected official with policymaking responsibilities).


§57 Enforcement Today cont.

Taking into account the totality of the
communication:

“Maintain pride in our community ... Maintain staffing
levels in the City’s award-winning public safety team.”

“The renewal will ensure the continuation of [School
District’s] excellent educational program.”

“These students are the future of our community. Let’s
make sure they have the right educational tools.”
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These might or might not come right up to the line – it depends on the totality of the communication.

If it is asserted that statements such as these fall within the exception for factual information, we will expect the unit of government to prove that these statements are objectively verifiable.
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